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proposed rulemaking issued by the Federal Reserve and the FDIC regarding proposed changes to
resolution planning requirements.?

The IIB represents internationally headquartered financial institutions from over
35 countries around the world doing business in the United States. The IIB’s members consist principally
of international banks that operate branches, bank subsidiaries and broker-dealer subsidiaries in the
United States (“international banks”).

I. Introduction

The task of reconciling the implementation of the Economic Growth, Regulatory Relief
and Consumer Protection Act with the existing Federal Reserve framework for regulating international
banks, with international standards (both those currently in force and those under development) and with
evolving home-country supervision of international banks raises important practical and legal issues.
There is a need to address these challenges in a balanced manner that protects the financial stability of the
United States, while preserving the important role of international banks in providing credit and liquidity
to U.S. markets and contributing to the overall strength of the U.S. economy. We appreciate Vice
Chairman Quarles’ indication that the Federal Reserve will consult with international regulators and that
any resulting proposal will be subject to notice and comment.

In our view, new federal liquidity regulations for U.S. branches of international banks,
whether standardized or otherwise, are not necessary to protect either the safety and soundness of
individual institutions or financial stability more broadly. Additional, layered liquidity requirements
imposed on branches would amplify current incentives for international banks to limit their U.S.
operations, further reducing the availability of credit and the resiliency of the U.S. financial sector.
Moreover, new requirements could negatively affect the relationship between U.S. regulators and their
international counterparts. U.S. branches are operated by banks headquartered outside the United States
that already are subject to comprehensive and consolidated liquidity regulation in their home countries.
The imposition of standardized liquidity requirements on U.S. branches would represent a significant
intrusion into the relationship between international banks and their home-country regulators. It also
would set a precedent that could adversely affect U.S. banks operating abroad. Regulators in other
jurisdictions, seeing such requirements imposed on the U.S. branches of the international banks they
regulate, could respond by increasing local liquidity requirements for branches in their jurisdictions,
further fragmenting global markets and liquidity pools, disrupting enterprise-wide liquidity management
and generating unnecessary regulatory costs.*

In requesting comment on whether to adopt new liquidity regulations for the U.S.
branches of international banks, the Agencies raised two potential methods for implementing such
requirements. The first method would institute standardized liquidity requirements based on the liquidity
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e be coupled with removing other requirements that would be rendered duplicative by a
standardized approach, such as the current Regulation Y'Y liquidity buffer; and

e focus on standardizing and rationalizing the liquidity requirements, rather than increasing the
amount of liquidity international banks must hold in their U.S. operations.

1L Standardized Liquidity Requirements for Branches Are Not Necessary and Should Not Be

Adopted
1. Standardized liquidity requirements for U.S. branches of international banks are not
necessary.

U.S. branches of international banks already are subject to standardized liquidity
requirements imposed on their parent banks by their home-country regulators that meet the standards
established by the Basel Committee and the FSB, including a home-country LCR. U.S. branches also are
subject to liquidity supervision and regulation by their licensing authorities (the OCC and/or state bank
supervisors). Moreover, under Regulation Y'Y, branches currently are subject to liquidity stress testing
and buffer requirements that effectively allocate a portion of the assets maintained in connection with
their standardized home-country LCR to the international bank’s U.S. operations.” The Agencies and the
licensing authorities already have the tools to monitor significant liquidity risks of U.S. branches through
call reports, FR 2052a data when applicable, and on- and off-site supervision.

In view of existing frameworks regulating entity and branch liquidity, a new U.S.-only
standardized liquidity requirement would be duplicative and unnecessary. Existing home-country and
U.S. liquidity standards should mitigate sufficiently the Agencies’ concerns regarding the ability of
branches to manage their liquidity under stress conditions. The Agencies have offered little evidence or
support for why, taking into consideration existing requirements, additional requirements would be
necessary; why the current structure (in place for approximately three years) is not effective in addressing
the Agencies’ concerns; or what has changed in the interim to warrant a new enhanced prudential
standard.'”

we discuss in our companion letter on the Proposals, CUSO size and risk-based indicators should not be
used to determine the applicability of more stringent requirements to an intermediate holding company
(“IHC). Similarly, international banks that are not required to create an IHC should not be subject to
increased requirements at the U.S. branch level based on broader CUSO-level size and risk attributes.

Indeed, any new U.S. branch liquidity requirements should come out of a robust analytical process that
does not presuppose that the application of additional liquidity or other EPS requirements across an
international bank’s CUSO or branch network is the appropriate way to address any particular areas of
concern. The Proposals’ requirements for additional CUSO-wide reporting and the CUSO-based
calculation of risk-based indicators, coupled with additional burdens on IHCs based on CUSO size and risk
attributes, are indicative of this issue and represent unnecessary and discriminatory features of the
Proposals that should be eliminated.

? See 12 C.F.R. § 252.157.

In particular, the Capital/Liquidity Proposal states that “[w]ithout appropriate liquid asset coverage for all
components of the U.S. operations . . . a[n international bank] faces the risk that a liquidity stress in a single
part of the firm may adversely affect the U.S. operations and U.S. financial stability.” 84 Fed. Reg. at
24321-22. The basis for this statement is unclear, as Regulation YY liquidity stress testing and liquidity
buffer requirements apply to branch and non-branch activities alike, as does home country consolidated
regulation (including liquidity stress testing). The Agencies state that “[e]ven where a[n international bank]
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including those of the Agencies. For example, the U.K. Prudential Regulation Authority (the “PRA”) has
eliminated its former requirement that branches of non-U.K. banks maintain specific liquidity resources in
their U.K. branches and now requires only reporting of the parent bank’s LCR and related liquidity
information gathered on a consolidated basis.'® Other host countries also employ substituted compliance
or waiver mechanisms in relation to branch liquidity. The recent revision to the U.K. regulatory regime
illustrates that other regulators recognize that (i) the Basel liquidity requirements imposed on a
consolidated basis at the parent level are sufficient to ensure the liquidity of a banking organization at the
branch level and (ii) the liquidity regulation frameworks of other jurisdictions have been strengthened
based on international agreement over the last several years.!”

If the Agencies were to adopt new liquidity requirements unilaterally, other jurisdictions
could follow their lead, which would affect the operations of both international banks and U.S. banking
organizations operating in those host countries. Adoption by each jurisdiction of local liquidity
requirements could undermine the appropriate balance between pre-positioned and centrally managed
liquidity, disrupting the functioning of global markets and complicating cross-border recovery and
resolution in a future crisis.'® The resulting damage to international coordination and cross-border
recognition of comparable supervisory standards risks exacerbating fragmentation of banking supervision
more generally, threatening the basic tenets of cross-border supervision established through the Basel
Committee and the FSB. Such an outcome would have profoundly negative effects for local and
international economic conditions and significantly impair the ability of regulators to monitor and address
global risks to financial stability.

Failure to consider properly standards already in place at the consolidated organization
upsets the balance of “flexibility for the parent bank and certainty for local stakeholders” that Vice Chair
Quarles has described as necessary when approaching the home-host relationship.'® Addressing the issue
of fragmentation of the global economic system is a major focus of the G20 under the new agenda of the
Japanese presidency.? The FSB is supporting this agenda through evaluating the effects of post-crisis
financial reforms on market fragmentation,?'

16 See U.K. PRA, CRD IV: Liquidity, PS 11/15 (June 2015) (eliminating branch-specific liquidity
requirements) and U.K. PRA Rulebook, Part 16-05 (liquidity reporting requirements). The PRA no longer
imposes a standardized liquidity requirement on local branches, but it retains supervisory authority to apply
specific regulatory requirements at the level of the branch on a case-by-case basis, which could include
additional branch liquidity requirements. However, such requirements are institution-specific and
exceptional.

17 Vice Chairman Quarles has noted that the United States and the United Kingdom are similarly (and
uniquely) situated as important host countries for internationally active banks. See Brand Your Cattle
Speech.

See Brand Your Cattle Speech. Indeed, some countries already employ a “reciprocity” concept that would
treat local branches similarly to the manner in which their home country treats branches of foreign banks,
or that would eliminate the ability to waive host-country requirements if there is not similar treatment by
their home country of branches of foreign banks.

1 Brand Y our Cattle Speech.

0 Prime Minister Taro Aso, G20 Finance Ministers and Central Bank Governors Meeting under the Japanese

Presidency (Dec. 12, 2018).

2 See FSB Market Fragmentation Report; FSB, Evaluation of too-big-to-fail reforms: Summary Terms of

Reference (May 23, 2019); Letter from Randal K. Quarles, Chairman, FSB, to G20 Finance Ministers and
Central Bank Governors (Apr. 9, 2019).
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discount window borrowing under Regulation A, and credit is provided to discount window borrowers
only on a very short-term basis.

In addition, in the context of concerns about discount window borrowing by international
banks in particular, the Federal Reserve can direct any international bank to seek funding at its own
central bank, where it can access U.S. dollar funding via swap lines. It is all the more important to
coordinate and maintain strong working relationships with international regulators to ensure that liquidity
issues are addressed promptly through consolidated, not branch-level, liquidity regulation where they
arise. Demand for U.S. dollars by international banks and their branches—both in normal times and
stress periods—is an inevitable consequence of global reliance on the dollar as the major reserve currency
and should not be misinterpreted as evidence that international banks do not manage their U.S. branch
dollar resources appropriately.

To the extent that the Agencies are concerned about U.S. branches needing to “secure
wholesale funding to satisfy the demands of their local and global operations,”** cooperation with
international regulators—coupled with key regulatory changes instituted over the last decade—should be
sufficient to address this concern. Significant changes have been made to the international framework
regulating the liquidity of internationally active banks since the financial crisis, including, among other
things, the institution of an LCR in most countries. As a result of these changes, the ability of both U.S.
banking organizations and international banks to weather a liquidity crisis has improved substantially.*

We note that home-country consolidated liquidity requirements and centralized liquidity
stress testing and risk management are designed to address liquidity issues arising across the international
bank enterprise, including in relation to U.S. operations and U.S. dollar needs outside the United States.
Consolidated liquidity management is the only way to align and allocate needs and flows appropriately.
Therefore, a U.S. branch-specific liquidity requirement also would be an inefficient and ineffective way
to address dollar needs in operations outside the United States. Basing a branch-specific liquidity
requirement on transactions or obligations outside the United States?® would disrupt significantly a firm’s
own, holistic view of liquidity needs and movement in times of crisis. Furthermore, imposing
requirements on a U.S. branch in relation to liquidity needs (or U.S. dollar assets or liabilities) outside the
United States would be an unprecedented extraterritorial intrusion into the jurisdiction of home-country
(and even other host) regulators and would be wholly inconsistent with Vice Chair Quarles’ statements
about balance of home-host responsibilities.?’

The introduction of branch-specific liquidity requirements would impair the progress that
has been made in improving the liquidity profiles of banks since the financial crisis by fragmenting global
liquidity flows and disrupting enterprise-wide liquidity risk management without necessarily achieving
the Agencies’ objective of reducing the need for U.S. dollars in times of stress. Attempting to use U.S.
branch-specific liquidity requirements to address liquidity needs outside the United States also would
distort internal liquidity planning and liquidity maintenance.

" 84 Fed. Reg. at 24321.

= See, e.g., Federal Reserve, Financial Stability Report (May 2019), at 35 (“Banks continued to rely

relatively little on short-term wholesale funding and hold large amounts of high-quality liquid assets,
reflecting liquidity regulations introduced after the financial crisis and banks’ greater understanding of their
liquidity risks.”).

26 See 84 Fed. Reg. at 24323 (Question 67).
2 See Brand Your Cattle Speech.
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international banks through their U.S. branches was channeled back to the United States through loans to
U.S. firms.** In a more constrained, fragmented liquidity environment, such cross-border transfers of
liquidity and investment might not be possible, with potentially serious consequences for the U.S. and
global economy.

1L Application of the U.S. LCR to U.S. Branches of International Banks

U.S. branches of international banks are already subject to their home country
implementation of the LCR as part of their parents, and it is both unnecessary and unduly burdensome to
require them to comply separately with the U.S. LCR rules, which deviate materially from the Basel
Committee’s liquidity standard. For the reasons discussed above, we oppose the application of the U.S.
LCR rules to U.S. branches.

However, if the Agencies were to propose an LLCR that would apply specifically to U.S.
branches, we would urge the Agencies to reflect the considerations outlined below in any future proposal.

1. If the Agencies were to propose to apply the U.S. LCR rule to U.S. branches, its
application to branches should be agreed internationally and should be calibrated at a
significant discount to the LCR requirement that applies to parent banking organizations
under the Basel Committee’s liquidity framework, similar to the internationally-agreed
FSB standard for internal total loss-absorbing capacity (“TLAC”).

If the Agencies were to propose a new liquidity regulation for branches, they should
begin by discussing at the international level how to minimize fragmentation of international liquidity
pools and how to ensure harmonization of implementation across jurisdictions. This discussion should
consider significant tailoring of the applicability of a new liquidity requirement, addressing factors such
as the appropriate thresholds (e.g., branch asset size, branch outflows, etc.) at which the branch liquidity
requirements would apply and the treatment of branches that operate in a net “due to” position, drawing a
net surplus of funding from their parents.

In general, any LCR requirement for branches should follow a decision-making process
focused on standardizing and rationalizing liquidity requirements globally. Standardization of such
requirements would further the transparency of liquidity regulation and promote cooperation with
regulators in other jurisdictions.* Given the application of similar LLCR rules to the consolidated
organization, a standardized branch liquidity requirement should also result in no net increase—indeed, it
should result in a net decrease—in the amount of pre-positioned liquidity international banks must hold in
the United States; any LLCR requirement for branches should be calibrated to a level well below the

Institutions (AmericanFirst Bank; First Federal Bank of North Florida; and Riverside National Bank of
Florida) (Apr. 16, 2010); Press Release, Fed. Deposit Ins. Corp., BBVA Compass Assumes Deposits of
Guaranty Bank (Aug. 21, 2009); Press Release, Banco Santander to acquire Sovereign Bancorp (Oct. 13,
2008); Press Release, Sec. and Exch. Comm’n, Statement on Proposed Lehman Brothers, Inc. Acquisition
by Barclays (Sept. 17, 2008) (noting that “this is welcome news for every one of I.ehman's customers”
because “[e]ven before the transaction is completed, they will benefit because the broker-dealer and 10,000
Lehman employees will be able to continue their work with . . . greater funding resources for the broker-
dealer's operations”™).

32 See Goldberg and Skeie.
33 See FSB Market Fragmentation Report at 16-18 (noting the role of information-sharing in promoting

cooperation among financial regulators and combatting market fragmentation).
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current 100% LCR requirement applicable to a top-tier parent banking organization on a consolidated
basis.

Standardization at a lower level of pre-positioned liquidity would help strike the
appropriate home-host balance, facilitate international cooperation and avoid imposing too many
constraints on the movement of liquidity to where it is needed at any given point in time. There could be
multiple ways to tailor the LCR framework to the branch context, including a fractional multiplier or a
shorter outflow timeframe (e.g., 14 days, as opposed to 30 days), and other means of tailoring should also
be considered, such as compliance on a monthly rather than daily basis, not requiring the full liquidity
pool to be located in the branch and/or flexibility in relation to net “due from™ amounts. Whatever
method is used, such tailoring should be based solely on branch attributes.

The structure of branch-specific calibration could be comparable to the internal TLAC
requirements applicable to material subgroups of resolution entities and would satisfy a similar purpose—
that is, to pre-position only a portion of the organization’s centrally managed liquidity pool in a location
where its assets and risks are only a portion of the total organization, and to permit the broader
organization flexibility in moving resources to where they may be needed most.* Indeed, relative to
internal TLAC, any new liquidity requirement for branches should be calibrated at an even more
significant discount. From a liquidity standpoint, branches are extensions of banks that are already
subject to standardized liquidity regulation, whereas the internal TLLAC requirement applies to a
separately organized and capitalized legal entity.* Imposition of anything approaching a full 100% L.CR
requirement on branches would disrupt the operation of the liquidity regulations already imposed on the
larger legal entities of which branches are a part, contributing to market inefficiency and fragmentation.

2. If the Agencies were to propose to apply the U.S. LCR rule to U.S. branches, the
Regulation YYliquidity buffer and the Comprehensive Liquidity Analysis and Review
{ “CLAR”) should be eliminated.

The liquidity buffer requirement in Regulation YY effectively requires international
banks to pre-position liquidity in their U.S. branches. If the Agencies were to propose a standardized
branch liquidity rule, appropriate tailoring for entities already subject to home country LCR requirements
would suggest that the Regulation Y'Y buffer requirement be removed for all international banks since it
would be redundant. In addition, a formal requirement to pre-position liquidity under the LCR would
eliminate the need for the CLLAR exercise applied to international banks included in the Federal Reserve’s
Large Institution Supervision Coordinating Committee portfolio.

3. Although the Agencies point to the consistency of the U.S. LCR with the Basel III LCR as
a factor that should render compliance with standardized liquidity requirements less

i See Brand Your Cattle Speech at 2 (“Flexibility, or the ability to allocate capital and liquidity to different

parts of the group on an as-needed basis, helps to meet unexpected demands on resources and reduces the
risk of misallocation and inefficient use of resources.”) and at 6 (“[F]irms are expected to have a balance of
pre-positioned and centrally managed liquidity—specifically, by balancing the certainty associated with
holding liquidity directly at material entities against the flexibility provided by holding high-quality liquid
assets at the parent available to meet unanticipated outflows at material entities.”).

33 Due consideration for the comparability of home country liquidity regulations to which international banks

already are subject as consolidated entities is consistent with both the Agencies’ statutory mandate and the
U.S. Treasury’s 2017 recommendations on regulatory reform for banking organizations. See Department
of the Treasury Report, A Financial System that Creates Economic Opportunities: Banks and Credit
Unions (June 2017), at 71.
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burdensome and facilitate integrated liquidity risk management, this characterization
does not take into account the various “gold-plated” or “super-equivalent” requirements
incorporated into the U.S. LCR.

The rules implementing the U.S. LCR provide for super-equivalent requirements in
certain key areas, and these divergences from the Basel III LCR would add significant complexity and
cost to the implementation of a U.S. LCR requirement for the branches of international banks that
currently calculate their home-country LLCR requirement under home-country frameworks consistent with
the Basel III LCR.

For example, unlike the Basel III LCR, the U.S. LLCR rules require subject banking
organizations to add on to the total net cash outflow amount (the LCR denominator) to account for
maturity mismatches between inflows and outflows over the measurement period.* In addition, the
U.S. LCR rules impose more restrictions than the Basel III LCR on the assets that count as high quality
liquid assets (“HOILA”) (e.g., residential mortgage-backed securities qualify as HQILA for purposes of the
Basel III LCR but not the U.S. LCR)*” and use certain inflow/outflow assumptions that differ from those
in the Basel III LCR (e.g., in relation to brokered deposits).*® As a practical matter, these differences
between the U.S. LCR and the internationally-agreed standard would complicate compliance with a
U.S. LCR requirement for branches and would fragment, rather than facilitate the integration of,
international banks’ enterprise-wide liquidity risk management practices.

Should standardized liquidity requirements be deemed necessary for branches, the
resulting compliance burdens could be alleviated by permitting branches to comply with the L.CR as
implemented by their home-country regulators, calibrated at an appropriate discount to the full LCR, as
discussed in Section III.1 above. Standardization also should mean that, in order to provide appropriate
information to facilitate comparability and horizontal review, the U.S. LCR should not be modified to
treat inflows from affiliates, head office or other branches negatively when applied to branches.

4. Imposition of a U.S. LCR or other similar standardized liquidity requirements should
take into account capital equivalency deposits (“CEDs ") and state asset
maintenance/pledge requirements.

Federally licensed branches are required by statute to maintain CEDs of at least 5% of
their liabilities in an account at a bank located in the state in which the branch operates.* CEDs may not
be reduced below the statutory minimum and must be available to the OCC. States often impose, to
varying degrees, certain asset maintenance, asset pledge or CED-like requirements on branches licensed
at the state level. To the extent that these assets are considered encumbered assets for the purposes of a
standardized liquidity requirement,* branches could be disadvantaged vis-a-vis U.S. domestic banking
counterparts. Modifying liquidity requirements, either through HQLA flexibility or revising certain
outflow and inflow assumptions in the U.S. LCR, to take account of statutory asset/liquidity maintenance
requirements should be considered. The Agencies also should consult further with state regulators before

36 Compare 12 C.F.R. § 249.30(a)(3) with Basel III L.CR, para. 69.
3 Compare 12 C.F.R. § 249.20 with Basel III LCR, paras. 45-54.
38 Compare 12 C.F.R. § 249.32(g) with Basel III LCR, para. 79.

» 12 U.S.C. § 3102(g). Seealso 12 C.FR. § 28.15.

40 See, e.g., 79 Fed. Reg. 17240, 17301 (Mar. 27, 2014).
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imposing any standardized liquidity requirements on branches operating under their licensing authority
and liquidity supervision.

Iv. A Simplified Liquidity Requirement Based on the Total Assets of U.S. Branches

The Agencies also describe a potential requirement based on a percentage of total assets
of the branch network as an alternative to the LCR-based approach. This percentage-based approach
would be simple but highly risk-insensitive, particularly if based on a percentage of total assets rather
than total liabilities. As liquidity outflows are more closely tied to liabilities than to assets, a requirement
based on a percentage of liabilities would target more specifically the risk intended to be addressed.
However, a liabilities-based approach would still be a blunt tool if it did not account for the terms and
other characteristics of the liabilities on which it is based.

Whether based on a percentage of total assets or total liabilities, any new liquidity
requirement imposed through the simpler method should be set at a level low enough to ensure that it
operates solely as a backstop to the existing Regulation Y'Y liquidity buffer, rather than driving a branch’s
liquidity management. Using this method to establish anything higher than a backstop level is likely to
increase the burden of liquidity requirements in a highly inefficient, risk-insensitive manner. If the goal
of the alternative assets- or liabilities-based approach is to trade nuance and risk sensitivity for a simpler
approach in order to facilitate supervisory comparisons of liquidity across branches, then it would be most
appropriate for the assets- or liabilities-based approach to be designed as a backstop, rather than a
mechanism for increasing the liquidity requirements of the branch, given the limitations inherent in its
design.

As suggested in the Capital/Liquidity Proposal, any assets- or liabilities-based buffer
should be reduced by or otherwise account for pre-positioned assets held in connection with federal and
state regulatory requirements, such as CEDs, whether or not those assets are available to meet outflows
outside of the circumstances specified under applicable regulations.*' These requirements already are
calculated as a percentage of liabilities or assets and serve a similar purpose.

Similar to our recommendations on the LCR approach, described in Section IIL.1 above,
to the extent any flat assets- or liabilities-based buffer requirement draws on the elements of existing
regulatory frameworks, such as the HQLA required to be held under the U.S. LCR rule or the highly
liquid assets used to satisfy Regulation Y'Y liquidity buffer requirements, these elements should be
tailored and simplified appropriately if applied to branches.

* * *

4l Capital/Liquidity Proposal at 24324.
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This letter comments on both the EPS Proposal and the Capital/Liquidity Proposal. The

IIB is submitting separate letters (i) responding to the Agencies’ questions regarding whether to apply
liquidity requirements to the U.S. branches/agencies of international banks and (ii) commenting on the
Federal Reserve and FDIC’s companion proposal to tailor resolution planning requirements. We are also
submitting Appendices to this letter with recommended changes to the underlying EPS and capital and
liquidity requirements.

The IIB represents internationally headquartered financial institutions from over

35 countries around the world doing business in the United States. The IIB’s members consist principally
of international banks that operate branches, agencies, bank subsidiaries and broker-dealer subsidiaries in
the United States (“international banks”).

Summary of Key Recommendations

General Framework. The Proposal should be revised to conform to statutory mandates and

internationally agreed principles of national treatment and equality of competitive opportunity, and to
take into account comparable home-country regulation and the unique position of an international
bank’s U.S. operations as part of the larger organization. (Page 9)

o Inaddition, the Proposal should take greater account of recent regulatory and structural
changes meant to address risks of U.S. operations and how they mitigate any perceived need
for increased stringency of EPS requirements. (Page 11)

= JHCs have increased capital and liquidity resources substantially in recent years. In
particular, many IHCs are (uniquely) subject to iTLAC requirements, which provide
a large, additional layer of financial protection to address any U.S. concerns.

o The final framework should be based on the following principles:

= (CUSO size and risk-based indicators should not be used to determine the
applicability of more stringent requirements to (i) an IHC or (ii) a U.S. branch/agency
network. (Page 13)

e Utilizing CUSO attributes not only increases the requirements on an IHC
based on attributes outside its own activities and risk profile but also results
in inefficient and ineffective allocation of liquidity to the IHC, forcing the
IHC to hold liquidity to address risks outside the IHC that it, in fact, cannot
address directly.

= Recognizing the differences of international bank U.S. operations in comparison to
U.S. BHCs requires that (i) EPS applicable to IHCs be further modified to lessen
their stringency and (ii) EPS applicable to a U.S. branch/agency network consist

Office of Comptroller of the Currency (“OCC”) and the Federal Deposit Insurance Corporation (“EDIC”)
collectively as the “Agencies,” and to the preamble and text of the EPS Proposal and the Capital/Liquidity
Proposal collectively as the “Proposal,” unless otherwise noted.




largely of confirmation of applicability of home-country requirements consistent with
internationally agreed standards. (Page 15)

Risk-based Indicators. The Agencies should adopt the risk-based indicator approach consistent with

the domestic proposal, but important revisions to the approach are necessary to more appropriately
measure the relative risk profile of international banks’ U.S. operations. As noted below, the
proposed risk-based indicators tend to capture a disproportionate number of international banks
whose U.S. operations are smaller, less risky and better capitalized than U.S. peers in the same
categories. Further, the risk-based indicator approach should fulfill the objectives of effectiveness,
transparency, and risk sensitivity, and not just simplicity. (Page 18)

o The Agencies should exclude transactions with affiliate counterparties, including with
branches, agencies and an international bank’s parent, from each risk-based indicator
calculation. (Page 21)

o CJA. The Agencies should:

Treat CJA consistently with the other risk-based indicators and not have it determine
Category II status; (Page 25)

Clarify the change to the calculation of securities financing transaction exposure to
an “ultimate-risk basis;” (Page 26)

Clarify that liabilities and claims between a U.S. entity, including an [HC, and any
U.S. branches/agencies of any international bank would not be treated as CJA;
(Page 27)

Exclude liabilities to and claims against a home-country sovereign (including a
political subdivision thereof), as well as supranational, international and regional
organizations; (Page 27)

Permit the use of settlement date accounting rather than trade date accounting, or
limit trade date accounting exposure to the difference between the market value of
the assets or cash expected to be received and the market value of the assets or cash
expected to be delivered; (Page 28) and

Permit the netting of claims and liabilities with a counterparty. (Page 28)

o wWSTWF. The Agencies should:

Differentiate between more stable short-term funding (such as brokered deposit
sweeps from affiliates) and other types of short-term funding; (Page 29) and

Consider the assets or transactions being funded by wSTWF liabilities, as potential
mitigants to the Agencies’ concerns. (Page 30)

e The wSTWF risk-based indicator should take into account low/no risk
collateral being funded, as well as financing situations that would not be
subject to a “fire sale” of the funded asset. (Page 30)



e}

e The Agencies should provide a credit against wSTWF for Level 1 HQLA
held by the U.S. operations of an international bank. (Page 31)

NBA.

= The Agencies should remove NBA as a risk-based indicator because it is overly
simplistic, relying on the location of assets as opposed to effective indicia of risk.
(Page 32)

= If the Agencies retain NBA as a risk-based indicator, the Agencies should:

¢ Eliminate from the calculation of NBA several specific assets that are not
indicative of risk, including (i) goodwill, deferred tax assets, defined benefit
pension fund assets and other intangibles that are deducted from regulatory
capital under the Federal Reserve’s Regulation Q; (ii) cash and Level 1 & 2A
HQLA (or securities financing transactions on such HQLA); and (iii)
zero-percent RWA; (Page 33) and

o Risk weight NBA to more accurately reflect the actual risk of such assets.
(Page 34)

OBE. The Agencies should:

= Apply arisk weight to exposures similar to the combination of credit conversion
factors and risk weights applied under the capital rules to loan commitments, letters
of credit and guarantees; (Page 34)

= Allow Level 1 HQLA collateral received by the banking organization to be offset
against, or otherwise reduce, the OBE; (Page 34)

= Treat any OBE that cannot be drawn unless collateralized as collateralized for risk
weight purposes; (Page 34) and

= Offset the amount of any committed line of credit or other legally enforceable
support from an affiliate that could be drawn, if needed, against third-party OBE.
(Page 34)

e Liquidity. The application of standardized liquidity regulations to IHCs should be tailored more
closely to IHC attributes and any standardized liquidity requirements should be imposed solely on the
basis of the size and risk-based indicators of the IHC. (Page 36)

e}

The Agencies should not change the application of the LCR to IHCs so as to penalize internal
inflows by not permitting netting against external outflows. Inaddition, the Agencies should
permit netting of internal inflows against external outflows for the Regulation YY liquidity
buffer calculation requirements. (Page 36)

The Agencies should modify the reduced ILCR to more closely resemble the current
“modified” LCR by (i) setting the reduced LLCR coefficient at the lower bound of the
proposed 70-85% range, (ii) removing the maturity mismatch add-on, (iii) not applying the
reduced LLCR and NSFR to subsidiary depository institutions and (iv) permitting IHCs to



include eligible HQLA held at subsidiaries up to the full amount of the net cash outflows of a
subsidiary plus amounts that may be transferred without restriction to an IHC. (Page 37)

o The Agencies should permit IHCs to manage their own HQLA rather than requiring
management by the parent international bank. (Page 39)

o To categorize international banks for the purpose of the NSFR is premature. NSFR should
not apply at the IHC or CUSO level, as the objective of reducing funding risk over a longer
time horizon is best achieved through centralized compliance at the level of the parent
international bank. (Page 39)

o The Federal Reserve should confirm that HQLLA meets the test for highly-liquid assets.
(Page 40)

e Single Counterparty Credit Limits.

o The Federal Reserve should, as proposed, exempt the IHCs of all Category IV international
banks with under $250 billion in global assets and allow certification of home-country
standards for larger Category IV international banks that must comply with the SCCL at the
CUSO level. (Page 40)

o SCCL should not be part of the Proposal’s categorization framework. The Federal Reserve
should apply SCCL requirements for IHCs on the basis of IHC assets only and apply a $250
asset threshold to both IHCs and U.S. BHCs. (Page 41)

o The Federal Reserve should not adopt the proposed modifications for Category II and
Category III IHCs with respect to (i) using tier 1 capital (rather than capital stock and surplus)
as a base and (ii) application of the more complex and burdensome economic
interdependence and control tests and the special purpose vehicle look-through requirements.
(Page 41)

o The Federal Reserve should provide transitional relief for international banks with
home-country supervisors that are still in the process of adopting an SCCL. (Page 42)

e Capital and Stress Testing.

o The Agencies should finalize as proposed the availability of the AOCI filter for Category I11
and IV IHCs and should make this available for Category Il IHCs. (Page 42)

o The Agencies should finalize capital and stress-testing exemptions for IHCs with less than
$100 billion in assets, while ensuring that liquidity and SCCL requirements would not merely
apply to such an IHC due to CUSO risk-based indicator scores. (Page 20)

o The Agencies should eliminate the CCyB and the SLLR for Category II and III IHCs.
(Page 42)

o The Federal Reserve should immediately extend the due date of the 2019 mid-cycle
company-run stress test until late 2019, as the Proposal would eliminate the mid-cycle
company-run stress test for all IHCs. (Page 43)



The Federal Reserve should eliminate the CCAR qualitative assessment for IHCs now, as
they have done for U.S. BHCs in identical categories. (Page 44)

Category III IHCs should be subject to a biennial stress-testing cycle. (Page 44)

iTLAC and LTD requirements should be revisited and revised in conjunction with the
tailoring exercise. (Page 45)

Risk Management. Category IV international banks (and international banks with less than $100
billion in CUSO assets) that do not have IHCs should be permitted to rely to a larger degree on the
international bank’s consolidated risk management structure. (Page 46)

Regulatory Reporting.

e}

Dual reporting of IHC-level and CUSO-level metrics imposes burdens on international banks
that are not applicable to U.S. BHCs and that are not necessary in relation to an appropriately
tailored EPS framework. Our proposed framework would obviate the need for collecting data
at the CUSO level. (Page 46)

= If the CUSO-level data collection were retained, then several modifications to the
reporting requirements are necessary to collect only the information needed and to
tailor the reporting to the U.S. structure of international banks. (Page 47)

Daily FR 2052a reporting would be a significant, unwarranted and new burden for several
international banks, and should be reserved for only the most systemically important
institutions. The Agencies should revise the Proposal so that Category II and III international
banks would be required to report monthly and Category IV international banks would be
required to report quarterly. (Page 49)

Transition Periods.

e}

Transition periods are necessary for data collection, indicator calculation, categorization and
ultimate compliance. We propose both an initial and an ongoing transition period framework.
(Page 50)

The Agencies should permit international banks to shift between categories, in either
direction, on the basis of a trailing four-quarter average. (Page 52)

Qther Issues.

e}

The Agencies should index any thresholds to account for nominal economic growth.
(Page 52)

The Federal Reserve should only include Category I institutions, i.e., U.S. GSIBs, in the
LISCC portfolio. (Page 52)

We also recommend further tailoring of the underlying EPS and capital and liquidity
requirements, as further described in the Appendices to this letter.








https://www.sifma.org/wp-content/uploads/2019/04/SIFMA-Insights-The-Importance-of-FBOs-to-US-Capital-Markets.pdf
https://www.federalreserve.gov/releases/iba/
https://www.sec.gov/edgar/searchedgar/companysearch.html
https://fred.stlouisfed.org/series/GDPC1/
https://fred.stlouisfed.org/series/TLAACBW027SBOG



https://www.federalreserve.gov/publications/files/financial-stability-report-201905.pdf
https://home.treasury.gov/system/files/261/FSOC2018AnnualReport.pdf

Put another way, the Proposal should ensure, particularly when changes to regulation are being made, that
it “creat[es] a level playing field between foreign banks operating in the United States and domestic firms
of similar size and business models.”** In contrast, the Proposal would create an unlevel playing field by
imposing more stringent, more complex and new prudential standards on the U.S. operations of
international banks relative to similarly situated U.S. BHCs.

Vice Chairman Quarles also described an additional tenet of tailoring based on the
unique position of an international bank’s U.S. operations as part of a larger organization.'* We
understand this tenet to suggest that host country regulation should take into account the complementary
framework already applied to a banking organization by home-country regulators on a consolidated basis.
Failure to properly consider standards already in place at the consolidated organization upsets the balance
of “flexibility for the parent bank and certainty for local stakeholders™ that Vice Chairman Quarles has
described as necessary when approaching the home-host relationship.'> According to Vice Chairman
Quarles, as a large home and host regulator, the Federal Reserve should “find a middle ground and fine
tune” its approach, in particular related to the pre-positioning of capital and liquidity.'®

Not striking the right balance between flexibility and certainty also risks setting a
precedent for other regulators, thus harming the interests of internationally active U.S. institutions in
normal periods, frustrating international coordination in stress periods and complicating a cross-border
recovery and resolution in a future crisis.'” U.S. rules are generally viewed by other jurisdictions either

banking organizations and should generally be subject to the same restrictions and obligations in the United
States as those that apply to the domestic operations of U.S. banking organizations.”).

Quarles Opening Statement; see Oversight of Financial Regulators, Hearing Before the S. Comm. On
Banking, 116™ Cong. (2019) (testimony of Randal K. Quarles, Vice Chairman for Supervision, Federal
Reserve) (noting that the Federal Reserve is obligated in the Proposal to “consider national treatment,
giving [international banks] a level playing field” with U.S. BHCs) (“Quarles 2019 Semi-Annual Senate
Testimony”); Quarles 2018 Semi-Annual House Testimony (noting that the Federal Reserve seeks to
“ensure . . . a level playing field” for IHCs and U.S. BHCs while also “tak[ing] account of their
differences.”); Semi-Annual Testimony on the Federal Reserve’s Supervision and Regulation of the
Financial System, Hearing Before the S. Comm. on Banking, 115" Cong. (2018) (testimony of Randal K.
Quarles, Vice Chairman for Supervision, Federal Reserve) (“We need to ensure that we have a level
playing field, that firms that are alike are treated alike, that’s very important.”); Randal K. Quarles, Vice
Chairman for Supervision, Federal Reserve, Trust Everyone—But Brand Your Cattle: Finding the Right
Balance in Cross-Border Resolution (May 16, 2018) (“Brand Your Cattle Speech”) (“From a competitive
equality standpoint, we believe that U.S. subsidiaries of foreign banks should operate on a level playing
field with their domestic counterparts.”).

Quarles Opening Statement (noting as a “unique feature” the “membership” of international banks’ U.S.
operations in a larger organization).

15 See Brand Your Cattle Speech.
16 Brand Your Cattle Speech.

Striking a balance is likely to amplify benefits for financial stability in the United States and around the
world because, as Vice Chairman Quarles has noted, “any requirements [the Board] impose[s] on foreign
banks operating in the United States may well be imposed on U.S. firms operating abroad.” Brand Your
Cattle Speech. See also Randal K. Quarles, Vice Chairman for Supervision, Federal Reserve, America’s
Vital Interest in Global Efforts to Promote Financial Stability (June 27, 2018) (noting that limited
international coordination in the run-up to the financial crisis exacerbated vulnerabilities and impeded the
regulatory response in the United States and around the world).
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https://www.fdic.gov/news/news/press/2009/pr09150.html
https://www.fdic.gov/news/news/press/2010/pr10078.html
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https://www.federalreserve.gov/pubs/bulletin/2011/legal/q211/q211_all.htm
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We propose the following with regard to categorization, transition and implementation:

e With regard to initial categorization:

e}

Within six months following the finalization of the Proposal, all affected
international banks would provide the Agencies with best available or estimated pro
forma data regarding size and risk-based indicators for the most recent quarter-end.

At the time of submission of the data, each international bank would elect whether to
(i) opt in to compliance immediately with some or all of the substantive requirements
applicable to the category apparent from the data submitted, or (ii) delay compliance
with some or all of the substantive requirements applicable to the category apparent
from the data submitted.

If an international bank chooses to delay compliance with some or all of the
substantive requirements, then an appropriate time period of between 1 and 2 years
(or as otherwise agreed with the relevant Agency(ies)) would be provided in order to
build appropriate data aggregation systems across the CUSO, determine the
international bank’s category based on four quarters of data'® and come into
compliance with the substantive requirements applicable to that category.

All international banks, whether they chose to comply or to delay, would work on
new reporting requirements during the timeframe described in the previous bullet.

If an international bank chose to comply with the substantive requirements of its
apparent initial categorization, and after build out of appropriate systems and data
collection, it becomes evident that the international bank should be in a more
stringent category for some or all substantive requirements (based on four full
quarters of data), then the international bank would be provided 1 year from the date
of such determination in order to come into compliance with the requirements of that
new category.

e  With regard to future categorization changes:

e}

Compliance with a more stringent category of requirements warrants more than 1-2
quarters for coming into compliance. %

We suggest that a baseline of at least 1 year be provided, with Agency discretion to
grant extensions.

e Other: Throughout this letter we have highlighted other transition issues, such as those
related to SCCL and the Form FR 2052a.

105
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Basing categorization on one arbitrary or random quarter or, worse, one year-end, would not be

appropriate, even if it may be expedient. Final categorization should be based on four full quarters of data.

The Agencies indicated that compliance would be required on the first day of the second quarter after the
categorization threshold was tripped.
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June 21, 2019

Appendices to IIB Letter on International Bank Tailoring Proposals

To appropriately tailor the EPS to the unique attributes of the U.S. operations of international banks,
additional modifications to the underlying regulations should be made, to further complement the
categorization framework of the Proposal.

The Appendices itemize recommendations for modifications that our members believe would improve the
efficiency and effectiveness of the various post-crisis regulations applicable to international banks. In
addition, these Appendices also include recommendations for modification of certain elements of the risk-
based indicators, if the indicator relies on existing reporting or calculation requirements that our members
believe could be refined.
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Appendix A: CJA

Certain metrics embedded within the CJA indicator are in particular need of tailoring to international banks’
specific circumstances. The CJA calculation incorporates elements of the FFIEC 009—a report on which
the 1IB has previously commented because of its centrality to the “foreign exposure” definition in existing
rules.

When used in the manner incorporated into the Proposal, the purpose of CJA departs significantly from the
purpose for which the FFIEC 009 was designed. In particular, additional “units” of CJA become potential
penalties, pushing an international bank toward a higher categorization under the Proposal. This shift in
purpose is exacerbated by the use of CJA as a threshold for Category II rather than Category III.

Therefore, importing the FFIEC 009 calculations (as expanded upon by the form’s instructions), without
first analyzing whether the calculation actually serves as an “indicator of risk” (in contrast to a manner of
reporting regulatorily required “information”), distorts this indicator and results in the CJA indicator not
being fit for this purpose. Our comments in the accompanying letter, and in this Appendix, should be
understood in that light — while it may be helpful from a reporting perspective for the instructions to signal
some international exposure present in a complicated transaction, importing that report without also
filtering for whether an international exposure “should” be incorporated into the categorization Proposal as
a measure of risk may be wholly incorrect.

In addition to those elements of the CJA risk-based indicator on which we have commented in the
accompanying letter, we recommend that the CJA calculation be revised as follows:

o Exclude exposures to U.S. entities or projects that have a foreign guarantee or foreign insurer,
unless the U.S. direct counterparty does not meet an appropriate measure of creditworthiness.

*  While a foreign guarantee or insurer may be helpful information to “report” from a
regulatory perspective, seeking a guarantee or additional protection actually reduces risk
and should not be penalized by resulting in additional CJA.

o Treat investments in co-issued collateralized loan obligations (“CLOs”) (U.S. issuer and offshore
issuer, with loan pool primarily consisting of U.S. loans, asset managers/trustee being U.S. financial
institutions and U.S./NY law governing) as U.S. exposure.

= The underlying loan pool, managers, trustees and governing law are all U.S. Informal
guidance from the Reserve Banks received by some IIB members has raised ambiguity
about how to incorporate co-issued CLO exposure. The offshore co-issuer does not serve
as an indicator of risk but merely serves a specific purpose in the transaction in relation to
investor choice.

o Modify the calculation so that certain claims with multiple guarantors or a mix of guarantors and
collateral are no longer required to be shifted to exposure to the country of the entity or collateral
that bears the highest rating for reporting on an “ultimate-risk™ basis.

= The calculation rule appears arbitrary and unrelated to risk, given that the presence of
multiple guarantors or sources of collateral should be a risk-mitigating element of the
transaction. Again, the risk-reduction element of these transactions should remove them
from the CJA indicator, even if there is some benefit to having them reported on the FFIEC
009 in a particular manner.
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o Presume that exposures created through negotiations with agents or managers create exposure
based on the jurisdiction of location of the agent or manager for an undisclosed principal, unless,
based on the exercise of reasonable diligence, the banking organization knew or should have known
that it would have foreign exposure.

= Many investment managers negotiate broad securities or swap transactions for their
complex/suite of funds. Financial service providers often do not learn of the allocation
among the managed funds until right before or right after the transaction is executed.

= If CJA is to result in a potential penalty (in the form of a higher category with more
stringent EPS), then an institution should not be penalized in situations where it could not
reasonably have known that it was incurring such a penalty.

o Assets or transactions that satisfy another regulatory requirement should be scrutinized before
inclusion in CJA. For example, transactions involving the purchase of, or the receipt of, foreign
HQLA should not count toward CJA. This change would have the benefit of promoting
diversification of the liquidity buffer.



Appendix B: Liquidity Requirements

General Recommendations

With regard to IHC and CUSO liquidity stress testing, risk management and buffer requirements
under Regulation Y'Y, the negative treatment of internal flows (including those between CUSO and
parent/non-U.S. affiliates, and those between IHC and all affiliates (including U.S.
branches/agencies)) should be revised. Liquidity stress testing and buffer requirements should treat
internal and external flows in the same manner, such that inflows from affiliates can be used to
offset external outflows at both the IHC and branches/agencies.

o The Regulation YY requirements penalize flows between an international bank’s
parent/non-U.S. affiliates and its U.S. operations, as well as flows inside the U.S. between
an international bank’s U.S. subsidiaries and its U.S. branches/agencies. This results in
higher buffer requirements than would otherwise need to be the case for an international
bank’s U.S. operations. U.S. BHCs, in contrast, do not have to manage this segregation of
cash flows among affiliates, which in our view results in a lower buffer than for a similarly
situated IHC or CUSO. Particularly in relation to the short, 30-day buffer horizon, inflows
from all sources should be counted as they can be relatively certain in that short period.

Neither the LCR nor the NSFR should apply to subsidiaries of international banks that are not
required to be under an IHC.

Public disclosure requirements corresponding to subpart J of the LCR rule and subpart N of the
proposed NSFR should be reconsidered for international banks. International banks are already
required to make such disclosures on a consolidated basis under rules implementing the Basel
Committee Pillar 3 disclosure requirements in their home jurisdictions. Accordingly, such
disclosure requirements are needlessly burdensome and duplicative without providing any
meaningful increase in market discipline. The Agencies have recognized that such Pillar 3
disclosures by the U.S. subsidiaries of international banks that are subject to comparable home
country public disclosure requirements are unnecessary under the Agencies’ capital rules,’ and
there is no compelling reason why the same approach should not be applied under the Agencies’
liquidity rules.

NSFR-Specific Recommendations

Should the Agencies apply the NSFR to any of the U.S. operations of international banks,? the
Agencies should align implementation of the NSFR in the United States with implementation in
other jurisdictions. Although the NSFR was finalized by the Basel Committee in 2014 and set to
come into force in January 2018, implementation has been significantly delayed in many major
jurisdictions. The European Union agreed to a final text of the NSFR in April 2019, but the NSFR-

See 12 C.F.R. § 217.61.

We recommend, in Section IV.E of the accompanying letter, that the NSFR not be applied to IHC or CUSO
operations of international banks.
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http://europa.eu/rapid/press-release_MEMO-19-2129_en.htm

discretion afforded to national supervisors in the Basel NSFR framework and
consistent with the application of such discretion by supervisors in other
jurisdictions.®

= The final NSFR should not unduly penalize sources of funding that that are low
risk and that enable critical market functions, such as direct holdings of HQLA or
securities financing transactions involving U.S. Treasuries, government agency
securities or other HQLA.

e International banks play an important role in providing critical market
functions to the U.S. economy: international banks comprise 65% of
current primary dealers and an estimated 49% of the provisionally
registered swap dealers.” Increasing the costs to international banks of
holding HQLLA and engaging in securities financing transactions involving
HQLA would undermine their critical function as market makers.

¢ Consistent with the implementation of the NSFR in other jurisdictions, the
U.S. NSFR should assign a 0% RSF factor for elements of RSF that are
low risk, including HQLA such as government securities.®

=  The final NSFR rule must also be appropriately calibrated to align with actual risks
on banks’ balance sheets. For instance, the asymmetrical treatment between
reverse repos and repos is overly punitive, does not accurately reflect collateral
quality, discourages prudent liquidity risk management, and would cause a further
contraction of the repo market. The Agencies should reduce the RSF factors for
repos and reverse repos in any final NSFR in line with other jurisdictions to avoid
adverse impacts on the liquidity of the securities used as collateral in these short-
term transactions.’

®  Moreover, the final NSFR rule should be appropriately calibrated to reflect its
purpose as a measurement of a bank’s liquidity under business-as-usual conditions.
For example, under the proposed NSFR rule, certain deposits are treated more
punitively than under the LCR, notwithstanding the fact that the L.CR —as opposed
to the NSFR — is designed to be a stressed measure.

= The Agencies have introduced additional resolution planning requirements since
issuing the NSFR proposal in 2016. As a general matter, two new requirements
applicable to international bank July resolution plan filers — the Resolution
Liquidity Execution Need (“RLEN") and the Resolution Liquidity Adequacy and
Position (“RLAP”) — should provide additional assurance that international banks’
liquidity risk is properly addressed. RLEN is the amount of liquidity an
international bank would need during resolution to keep critical operations and
core business lines operational or sufficiently funded to be wound down

CRR 1II at Art.428s.2 and Recital 48.

See SIFMA, Insights: The Importance of FBOs to US Capital Markets (Apr. 2019).

CRR II at Art.428r(1)(a); Art. 510(8); Recital 50 (reducing RSF for HQLA to 0%).

CRR 1T at Art.428r(1)(g);428s(1)(b); 428v(a); Art. 510(8); Recitals 49 and 138 (reducing RSF for repos

secured by HQLA to 0%, for other repos and reverse repos to 5% or 10% until June 28, 2025).
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safely. Similar to the NSFR, which addresses liquidity needs over a one year time
horizon, RLEN also has a relatively long time horizon: a resolution period of
between 12 and 24 months. However, the RLEN requirements assume severe
stress — RLEN is calculated against a backdrop of the Federal Reserve’s “severely
adverse” economic conditions — and bank failure, whereas the NSFR is a business-
as-usual metric. Consequently, an NSFR that is inadequately tailored or made

even more stringent is both unnecessary and duplicative.
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Appendix C: Capital and Stress Testing

e JiTLAC and LTD should be permitted to be counted as converted to common equity tier 1 capital if
needed during the nine-quarter stress horizon of the CCAR and DFAST. '

e}

The purpose of iTLAC and LTD is to serve as a preplaced resource to bolster capital in a
stress situation, as well as a vehicle to support single-point-of-entry resolution. The Federal
Reserve has powers sufficient to force conversion in cases of severe undercapitalization,
which is exactly the scenario tested under DFAST and CCAR.

There are no “investor concerns” with the Federal Reserve permitting conversion to be
triggered, as the sole holder is the IHC’s parent or affiliates.

In addition to its value as a direct resource, iTLAC also creates an additional financial
incentive for the parent to support its subsidiary.

e The Board should implement as soon as possible the changes to the DFAST and CCAR processes
proposed alongside the stress capital buffer proposal,'! including:

e}

elimination of the unrealistic assumption that a firm will engage in capital distributions
even when such distributions would in fact be prohibited under the capital conservation
buffer, and

elimination of the unrealistic assumption of balance sheet growth during a sharp economic
downturn.

e As recommended in the Department of Treasury’s banking report,'? the Board should subject its
stress-testing and capital planning review frameworks to public notice and comment, including
with respect to its models, economic scenarios and other material parameters and methodologies;
methodologies for creating these scenarios and the degree of change from prior scenarios also
should be subject to notice and comment. In the recent final rule on the Amendments to Policy
Statement on the Scenario Design Framework for Stress Testing, the Board noted that it is
continuing to “conside[r] comments and weig[h] the costs and benefits of publishing the scenarios

for comment.

213

See IIB Letter to Federal Reserve Board (June 25, 2018) (the “IIB Stress Buffers Letter””). We also
reiterate this recommendation in “Appendix D: iTLAC and LTD,” where we further explain that this
recommendation should apply to the extent that the LTD requirement is not eliminated (we believe it
should be eliminated) or to the extent that L'TD is elected to be issued by an IHC.

“Amendments to the Regulatory Capital, Capital Plan, and Stress Test Rules,” 83 Fed. Reg. 18160 (Apr.
25, 2018).

See U.S. Department of the Treasury, A Financial System that Creates Economic Opportunities: Banks and
Credit Unions (Oct. 2017).

“Amendments to Policy Statement on the Scenario Design Framework for Stress Testing,” 84 Fed. Reg.
6651 (Feb. 28, 2019).
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e}

Supervisory scenarios in CCAR continue to stretch credibility. While we understand they
need to reflect an appropriate element of conservativism and counter-cyclicality, we
believe that the severity is unrealistic.

The CCAR stress test is the binding capital constraint on most organizations, and therefore,
the scenarios, which so far have been solely within the discretion of the Board, are as
important as a rule, if not more so.

e Before implementing a stress capital buffer, the Board should modify the stress capital buffer, as
well as the CCAR and stress testing frameworks, with the following recommendations in mind:

e}

As a matter of sequencing, all of the recommendations above should be put into place and
data from stress test cycles post-implementation of those measures should be collected
before a stress capital buffer is put into place.

In addition, we urge that the Federal Reserve collect and take into account data on the
unique issues faced by IHCs in relation to stress testing and stress buffer methodology.

In relation to the stress capital buffer proposal, the Board acknowledged that it did
not have sufficient data to test the concept on IHCs, and therefore used U.S. BHC
data only.

IHCs will incur significant costs because of the unique nature of the stress capital
buffer, and because their parent international banks will not be calibrating their
capital based on a stress capital buffer framework. IHCs would be required to
maintain parallel but distinct bespoke systems, controls, models and data that
cannot be used across the consolidated international bank.

o Adjust for the ways in which IHCs occupy a distinct status relative to other entities. These

include but are not limited to:

differences in disclosure requirements (and, therefore, market pressures) for a non-
public entity such as a subsidiary IHC;

the speed with which capital may be placed in, and assets taken out of, an [HC in
contrast to going to market; and

internal/affiliate transfer pricing issues.

o Eliminate the dividend prefunding component of the stress capital buffer for IHCs.

THCs’ “subsidiary dividends™ are very different from the “corporate dividends” of
publicly traded U.S. BHCs. Publicly traded U.S. BHCs have strong incentives to
maintain dividend levels. In contrast, IHCs are not under market pressure to
distribute steady subsidiary dividends. Nevertheless, the dividend prefunding
requirement stands to interfere with IHCs’ internal business planning processes.

In addition, the exemption of share repurchases is unfairly biased against IHCs
that, as subsidiaries, do not typically use share repurchases to effect distributions.
Also, there may be tax, accounting, or home country legal and regulatory
considerations (not market pressures) motivating the use of a dividend as opposed



to a share repurchase or return of capital action. The dividend prefunding
requirement would arbitrarily incentivize an IHC to avoid distributing to its parent
because “subsidiary dividends” (and not share repurchases) would artificially
inflate publicly disclosed stress buffers. On the other hand, an IHC that does
include its subsidiary dividends could also present a distorted picture of its
financial condition, if its publicly disclosed stress buffers are much larger than a
peer domestic BHC, which would not be required to reflect its share repurchases
in its stress buffer and could appear to have a lower risk profile.

=  Vice Chairman Quarles recently indicated that there are likely more efficient ways
to address coverage for expected dividends,'* and we urge that the special
circumstances of IHCs be considered when formulating revised approaches to
dividend issues.

o Remove the global market shock (“GMS™) and large counterparty default (“LCD”)
components from the stress capital buffer and from CCAR for IHCs.

* Previously provided data'® indicates that the trading books of ITHCs are both
significantly smaller and made up of a greater proportion of less risky assets (such
as U.S. government and agency securities) than the trading books of the U.S.
GSIBs with larger trading operations that are subject to GMS and LCD. These
CCAR shocks should not be applicable to any IHC. These shocks have only been
applied to U.S. GSIBs, and no IHC is deemed a U.S. GSIB. In addition, the
application to IHCs is a recent change that has not been fully phased in and can be
easily reversed.'®

= Alternatively, those firms to which the GMS and LLCD would apply should be
defined more clearly and more publicly, by using trading account and counterparty
thresholds that trigger the application of these shocks. Reasonable triggers should
recognize that such attributes of IHCs are small in comparison to U.S. BHCs and
that IHCs should not be subject to these shocks.

See Vice Chairman Quarles, A New Chapter in Stress Testing (Nov. 9, 2018); Vice Chairman Quarles,
Beginning Stress Testing’s New Chapter (Nov. 16, 2018) (together with the Nov. 9, 2018 speech, the
“Stress Test Speeches™).

See IIB Letter to Federal Reserve Board (Aug. 8, 2017) (appendices).

We note that the modifications to the criteria for application of the GMS specifically were designed, in a
discriminatory manner, to scope in only certain IHCs that do not have attributes that rise to the level of the
U.S. GSIBs already covered. See “Agency Information Collection Activities: Announcement of Board
Approval Under Delegated Authority and Submission to OMB,” 82 Fed. Reg. 59608, 59609 (Dec. 15,
2017) (*“As a result of the proposed change, based on data as of June 30, 2017, six U.S. IHCs would
become subject to the [GMS], and the six domestic bank holding companies that meet the current
materiality threshold would remain subject to the exercise under the proposed threshold.”).
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o Eliminate the stress leverage buffer. We support Vice Chairman Quarles’ statements on
the advisability of eliminating the stress leverage buffer from the stress capital buffer
proposal.’

o Eliminate the requirement for approval of changes to an entity’s distribution plan after
CCAR.

= The Board indicates that the key innovation of the stress buffers proposal is a fully
integrated approach that is intended to have CCAR firms operate with the stress
buffers on a business-as-usual daily basis. The Board should not need to continue
individual approval over each CCAR firms’ capital distributions. If a banking
organization maintains capital levels above its stress buffer requirements on a
continuous basis, it should be able to freely determine whether to increase its
capital distributions so long as these new capital actions would not cause its capital
ratios to decline below its buffer requirements.

o Eliminate the application of a new stress test upon material change. In the case of a material
change post-CCAR, there does not appear to be any additional benefit to changing the
supervisory stress test from the one that the CCAR firm recently went through.

17

See the Stress Test Speeches.
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Appendix D: iTLAC and LTD

e The LTD requirement should be eliminated. IHCs should be permitted to choose to issue LTD to
satisfy iTLAC requirements (and it should remain tax deductible), but should not be required to do
SO.

o Additional LTD, above required capital and iTLAC amounts (including amounts pre-
positioned to address stress test losses), is costly to maintain.

o Elimination of the U.S. LTD requirement would be consistent with the standards
established by the FSB that did not include an LTD standard.'®

o The existing iTLAC standard chosen by the Board is already at the highest end of the range
suggested by the FSB, and LLTD is above and beyond that requirement.

o Vice Chairman Quarles indicated that both the iTLAC amounts and the LTD would be
revisited by the Board, in order to more effectively balance home-host interests. We would
recommend that the iTLAC requirements be set at 75% of external TLAC. Vice Chairman
Quarles also has indicated that simplifying the loss absorbency requirements framework is
another area of focus for the Board."

e JiTLAC — and to the extent not eliminated or to the extent elected to be issued by an IHC — LTD
should be permitted to be counted as converted to common equity tier 1 capital if needed during
the nine-quarter stress horizon of the CCAR and DFAST.?

o The purpose of iTLAC and L'TD is to serve as a preplaced resource to bolster capital in a
stress situation, as well as a vehicle to support single-point-of-entry resolution. The Federal
Reserve has powers sufficient to force conversion in cases of severe undercapitalization,
which is exactly the scenario tested under DFAST and CCAR.

=  (iven that qualifying internal 'TD is deeply subordinated and typically private, it
makes sense for it to be eligible to be converted into equity if needed under CCAR
and DFAST.

o There are no “investor concerns” with the Board permitting conversion to be triggered, as
the sole holder is the IHC’s parent or affiliates.

o Inaddition to its value as a direct resource, iTLAC also creates an additional financial
incentive for the parent to support its subsidiary.

Financial Stability Board, “Principles on Loss-absorbing and Recapitalisation Capacity of G-SIBs in
Resolution: Total Loss-absorbing Capacity (TLAC) Term Sheet” (Nov. 9, 2015).

See Quarles Early Observations; Brand Y our Cattle Speech.

20 See IIB Stress Buffers Letter.
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Appendix E: Risk Management

e Board Expectations Proposal®

o The Federal Reserve did not apply the board expectations proposal to boards of directors
of IHCs. The board expectations proposal would have applied to all bank and savings and
loan holding companies with greater than $50 billion.

= Consistent with the Regulatory Relief Act, this threshold for U.S. BHCs should be
increased.

=  When/if guidance is proposed for IHC boards of directors, the threshold for
application to an IHC should match the threshold arrived at for U.S. BHCs and
should not be dependent upon the size of an international bank’s global assets,
CUSO assets or GSIB status.

o As the IIB has stated in previous comments,” when the Federal Reserve issues guidance
on supervisory expectations for boards of directors and senior management of IHCs and
CUSQO, the Federal Reserve should take the unique characteristics of international banks,
IHCs and their boards into account.

o Any board expectations proposal for IHCs should be issued in conjunction with a
reproposed senior management expectations proposal for international banks’ CUSO, and
then they should be finalized together.

e Senior Management Expectations Proposal*

o The senior management expectations proposal would apply to management of an
international bank’s CUSO, if the international bank has $50 billion or greater of CUSO
assets. The board expectations proposal would apply to all bank and savings and loan
holding companies with greater than $50 billion.

= Consistent with the Regulatory Relief Act, this threshold should be increased, and
the applicable threshold for application to an international bank’s CUSO should
match the threshold arrived at for U.S. BHCs and should not be dependent upon
the size of an international bank’s global assets or GSIB status.

o Similarly, as the IIB has also previously commented:**
= Any guidance must be tailored to the unique circumstances of an international

bank’s CUSO, as part of a larger international organization with “higher” level
management and risk management.

21

22

23

24

“Proposed Guidance on Supervisory Expectation for Boards of Directors,” 82 Fed. Reg. 37219 (Aug. 9,
2017).

See IIB letter to Federal Reserve Board (Feb. 15, 2018).
“Proposed Supervisory Guidance,” 83 Fed. Reg. 1351 (Jan. 11, 2018).

See IIB letter to Federal Reserve Board (Mar. 15, 2018).
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The manner in which the proposed guidance applies to international banks that do
not have an IHC and international banks that do have an IHC is not clear,
particularly with regard to the way in which “senior management” is defined.

The language of the proposal creates ambiguity as to whether the proposal applies
to the combined U.S. operations of covered international banks or
extraterritorially; this language should be revised to clarify that the proposal does
not apply extraterritorially.
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